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The rule enunciated by the Kentucky case has been the settled rule in Kentucky. Mont- 
gomery v. Phoenix Life Ins. Co., 14 Bush, (Ky.) 51; Mutual Lite Ins. Co. v. Jarbor, 102 Ky, 
80. This is the rule in Maine. Chase v. Phoenix Lite Ins. Co., 67 Me. 85. The Indiana case, 
however, is in accordance with the weight of authority, and is the better doctrine. Sheerer 
v. Manhattan Ins. Co., 20 Fed. 886; Attorney-General v. Continental Ins. Co., 93 N. Y. 70; 
Hudson v. Knickerbocker Life Ins. Co., 28 N. J, Eq. 167; Universal Life Ins. Co. v. Whitehead, 
58 Miss. 226. 

Landlord and Tenant— Covenant for Re-entry— Re-entry by Ejectment Only- 
Summary Proceedings.— Defendant leased premises to plaintiffs assignor with covenants, 
reserving to lessor the right to re-enter in case of default in payment of rent or breach of 
covenants in the lease. Held , to mean re-entry in the technical sense as known to the com- 
mon law, by ejectment, and not by statutory summary proceedings. Michaels v. Fishall, 
(N.Y.162N. E. Rep. 425. 

The reservation in a lease of a right of re-entry by the lessor on default by the lessee in 
performance of any of the covenants made by him, is not a provision for summary proceed- 
ings, but for an action of ejectment. Bixby v. Casino Co., 14 Misc. Rep. (N. Y .) 346. See also 
Baldwin v.Thibadeau, 28 Abb. N. C. 14, 17 N, Y. Supp. 5S2; Kramer v. Amberg, 53 Hun 427, 6 
N. Y. Supp. 303. At first blush this construction seems highly technical, but when we con- 
sider that the term " re-enter " has always had a narrow and definite meaning in the law, that 
it is not found in the statutory provision for summary proceedings and that provisions for 
forfeiture are always strictly construed, the holding seems warranted in principle. 

Landlord and Tenant— Covenant Not to Assign — Rons with the Land— Re-assign- 
ment to Original Lessee.— A leased premises to B with covenant by B for himself and 
assigns not to assign during the term without A's written consent. Afterwards B assigned 
to C with A's consent. Subsequently C attempted to re-assign to B without A's consent. 
Held, that it was a covenant running with the land, and would prevent a re-assignment to 
the original lessee without the lessor's consent. McEacharn v. Colton (1902), Appeal Cases, 
104. 

There are very few reported cases on this proposition. The case of McCormick v. Stowell 
138 Mass. 431, which is directly in point, and holds to the contrary, was the only American 
case cited, and it was rejected as authority by the Lords. The reasoning of the Massachu. 
setts court is that the lessor having consented to take the lessee for the full term mentioned 
in the lease, that consent is available for any re-assignment to him during the term. But 
this theory does not seem to be well founded. The covenant runs with the land, is in plain 
terms, and under the well established doctrine of such covenants binds the person who for 
the time being stands in the shoes of the lessee, as fully as if it were his covenant originally. 
While the reasoning of the Massachusetts case is not without some force, the Lords seem to 
have the correct view. 

Mining Law — On, Lease— Power op Court to Authorize. — In a case where objection 
was made that the court, according to statute, had no power to authorize a guardian to lease, 
but only to sell, an infant's real estate. Held, that a lease of a tract of land for oil and gas pur- 
poses is a conditional sale of an interest in land— the oil and gas in place — contingent on the 
discovery and reduction to possession of the oil and gas, and therefore valid. Lawson v. 
Kirchner, (W. Va.,) 40 S. B. Rep. 344. 

There are some holdings, especially in earlier cases, that a lease of lands for oil purposes 
gives merely a license— an incorporeal right, and not an estate in land. Shepherd v. McCal- 
mont Co., 38 Hun, 37; Dark v. Johnston, 55 Penn. St. 164; Herrington v. Wood, 6 Oh. C. C 326; 
and that ejectment will not lie for the disturbance of the right. Union Co. v. Bliven Co. 72 
Pa. St. 173. Ejectment, however, has been allowed, though lease held to be an incorporeal 
interest. Karns v. Tanner, 66 Pa. St. 297. In Wagner v. Mallory, 62 N. E. 584 [N. Y.] , the right 
to oilwaslheld to be personalty, not passing under deed of " all the lands" of grantors; 
there was statutory provision to this effect. 

In other and later cases this view is modified. Such a lease is said to be " not a mere 
license." Kitchen v. Smith, 101 Pa. St. 452; Duke v. Hague, 107 Pa. St. 57; but an interest in 
land which is a chattel real. Brown v. Beecher, 120 Pa. St. 590. It is a grant of the corpus of 
an estate, and not of a mere incorporeal right — in effect a sale of a portion of the land. 
Stoughton's App. 88 Pa. St. 198; Blakeley v. Marshall, 174 Pa. St. 425. In the principal case, 
though the lease is held a sale of real estate, it is only of what the lessee may find and con- 
vert into personalty ; but during life of the lease the lessee has such an interest in the oil and 
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gas in place that he can prevent even the owner of the land from committing: waste by extrac- 
tion of oil or gas. See also Trees v. Eclipse Co., 47 W. Va. 107, 34 S. E. 933; Williamson v. Jones, 
39 W, Va. 231, 25 L. R. A. 222. 

Mortgages—" Clog " on Redemption— Collateral Advantages.— A covenant was 
inserted in a mortgage, not to use or sell in a certain house any malt liquors except such as 
should be purchased of the mortgagees whether any money should or should not be owing 
on the security of the mortgage. Held, upon payment of all due on the security, to be void 
as being a " clog " on the redemption and a reservation of a collateral advantage outside of 
the mortgage contract. Noakes & Co. v. Rice [1902] , A. C. 24. 

In England, since the repeal of the usury laws in 1854, there has been a variance in the 
application of the principles announced. 25 Ir. Law Times, 332 ; Santleyv. Wilde [1899], 2 Ch. 
474. In this country, the rules have been unreservedly approved. Jones, Mortgages, \ 
1044. Yet it has recently been held that besides principal and interest, a mortgagor must also 
pay a bonus agreed upon where usury is not specially pleaded. Yankton B. & L. Asso'n v. 
Dowling (1898), 10 S. D. 540. While the principal case expresses the equitable and logical 
views, it seems difficult for the courts in applying them to determine where the ordinary 
contract to secure ends and the " clog " or collateral advantage begins. 

Municipal Corporations — Travelers — Statute Liability — Proximate Cause.— 
Plaintiff, who entered a sewer for the purpose of rescuing her child, who had fallen through 
an open man-hole in the traveled portion of the street, contracted rheumatic fever as a con- 
sequence of the exposure and sued the city for damages caused by its negligence in leaving 
the cover off the man-hole. Held: That the city was not liable. Kelley v. City of Boston, (Mass.) 
62 N. E. Rep. 259 [1902]. 

The city's liability arises only under the statute requiring it to keep streets reasonably safe 
for travelers. The plaintiff abandoned her position as a traveler when she voluntarily entered 
the basin and left the traveled portion of highway. Harwood v. Oakham, 152 Mass. 421, 25 
N. E. 625. Her voluntary act in entering the catch-basin, and not the negligence of the city 
in leaving the cover off, was the proximate cause of the injury. Either view sustains the 
decision and is in accordance with the weight of authority, 

Municipal Corporations— Injunction to Restrain the Carrying Out of Contract — 
Competitive Bidding.— The charter of the City of Baltimore provided that in letting con- 
tracts for work and purchasing material of the value of five hundred dollars, the same should 
be done by advertising for bids and letting to the lowest responsible bidder. The city adver- 
tised for bids to collect, remove and dispose of garbage and dead animals, each bidder to sub- 
mit his own plan of disposal of the garbage and dead animals with his bid. Contract let to 
defendant, and plaintiff, a tax-payer, files a bill to enjoin the carrying out of the contract. 
Held: That the city should be enjoined from carrying out the contract, on the ground that 
there was no actual competition as required by the charter. Packard v. Hayes, (Md.) 51 Atl. 
Rep. 32,. 

The holding of the principal case is the general rule. See Mazet v. Pittsburg, 137 Pa. 548, 
where it was held that in advertising for street paving bids, the city must give specifications 
as to kind of pavement. Also Hardware Co. v. Erb, 54 Ark. 645, where it was held that the 
Board could not advertise for both plan and bid, and accept a plan audits accompanying bid. 
The case is interesting as showing the construction by the court of the phrase " lowest 
bidder," it being held to require actual competition for the purpose of preventing favoritism 
and fraud, and that this can be done only by the city adopting plans and specifications and 
having all bidders compete on the same footing. 

Municipal Corporations— Negligence— Liability for Acts of Officers,— One Cope 
was employed by the Health Board of the city of Detroit to tear down an old pest house 
located on grounds owned by the city. He contracted small pox and died. His wife, as 
administratrix, sued the city for negligently causing the death of her husband, and alleged 
that Cope was not notified of danger and that the city did not properly disinfect. Held: 
That even if this were so, the city was not liable for negligent acts of the officers of the Board 
of Health. Nicholson v. City of Detroit, (Mich.) 88 K. W. Rep. 695 [1902] . 

The city is liable for negligent plumbing and draining of a school building, whereby adja- 
cent property is flooded. Briegel v. Philadelphia, 135 Pa. 451. Ownership of the land seems to 
be the deciding point in this case, which cannot be said to be well supported by authorities. 
Municipal corporations are liable for the improper management and use of their property to 
the same extent and in the same manner as private corporations and natural persons. 2 



